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NUREMBERG: PROCEEDINGS SUBSEQUENT
TO GOERING ET AL
WILLIAM ALLEN ZECK*

On August 8, 1945 the governments of the United States of America,
Great Britain, Soviet Russia, and the Provisional Government of France
executed the London Agreement, pursuant to which an International
Military Tribunal was established "for the trial of war criminals whose
offenses have no particular geographical location whether they be accused individually or in their capacity as members of organizations or
in groups or in both capacities."' The London Agreement was an outgrowth of the Moscow Declaration of 30 October 1943, wherein provision was made for the punishment of major German war criminals
2
and others responsible for atrocities committed in occupied Europe.
The Charter annexed to the London Agreement defined the constitution, jurisdiction and functions of 'the Tribunal, including procedures
to be followed in the investigation, prosecution and trial of major war
criminals. It also provided that the first trial should be held at Nuremberg, and that subsequent trials should be held at such places as the
Tribunal might decide. Although for a time it was believed that a
second International Military Tribunal would try a representative
group of Nazi industrialists, because industrialists, as such, were not
represented among the defendants at the first trial,8 the War Department, largely upon the recommendation of Mr. Justice Jackson, decided
* Member of New York Bar.

Formerly Deputy Chief, Farben Trial Team,

Office of Chief of Counsel for War Crimes.
'The Charter of the International Military Tribunal and other basic documents
relating to the trial appear in "Trial of War Criminals," No. 2420 (Dep't State
1945) ; "The Axis In Defeat," No. 2423 (Dep't State 1945) ; Dep't State Bulletin,
passim; Jackson, The Case Against the Nazi War Criminals, 19 TF-MPLE L. Q. 172
(1946) and Jackson, The Nuremberg Case, 20 TEMPLE: L. Q. 201 (1947).
Allied Control Council Law No. 10, (1945) appears in Military Government
Regulations, Office of Military Government for Germany (U. S.).
United States Military Government Ordinance No. 7 (1946) appears in Military Government Regulations, Office of Military Government for Germany (U.S.).
The indictments, record transcripts and judgments of the Military Tribunals
are filed in War Crimes Branch, Civil Affairs Division, Department of Defense,
The Pentagon, Washington, D. C. The judgments have not yet been officially
reported or reprinted, and appear only in the official transcript of the daily
record of each case. Page references are to the record transcript, except for the
judgment in Case No. 3, the "Justice Case, in which the judgment itself is separately numbered.
Page references to the IMT opinion and judgment are to the reprint by the
Government Printing Office (1947).
"The Axis In Defeat," No. 2423 (Dep't State 1945).
' Gustav Krupp von Bohlen, who was originally named in the indictment, and
was not tried because of his physical and mental condition, was the only member
of German private industry included therein. See the judgment of the court in
the reprint by the Government Printing Office (1947) p. 2.
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to conduct all "subsequent proceedings" in American Zonal Courts.
Thereupon, the IMT was dissolved at the conclusion of the first trial,
(Goering et al.).

On December 20, 1945, the Allied Control Council of Germany, comprising the same nations which were signatory to the London Agree-

ment, issued Control Law No. 10, designed "to establish a uniform legal
basis in Germany for the prosecution of war criminals and other similar offenders." 4 Article I of Law No. 10 made the Moscow Declaration
and the London Agreement and Charter, integral parts thereof.5 Law
No. 10 authorized each of the occupying authorities, in its occupation
zone, to establish appropriate tribunals for the trial of persons suspected
of having committed the crimes enumerated, including persons so
charged by the United Nations, and to determine rules and procedures
governing their operation. Subsequently, the Military Governor of the
American Zone enacted Ordinance No. 7,6 establishing Military Tribunals "which shall have power to try and punish persons charged with
offenses recognized as crimes in Article II of Control Council Law No.
10, including conspiracies to commit any such crimes. . . ." Each
tribunal was to consist of three member judges and an alternate, selected by the Military Governor. All the judges were required to be
American lawyers, 7 unless a joint trial were conducted with a member
nation of the Allied Control Council. However, no such joint trials
were conducted, 8 and all of the tribunals have been of American composition. The judges, most of them either present or past members of

the judiciary in State Courts, were recruited by the War Department
and approved by the Military Governor, General Clay.9 The prosecuCouncil Law No. 10, 20 December 1945, Department of State Bulletin.
'Control
5
Article I reads in part as follows:
"The Moscow Declaration of 30 October 1943 'Concerning Responsibility of
Hitlerites for Committed Atrocities' and the London Agreement of 8 August 1945,
'Concerning Prosecution and Punishment of Major War Criminals of the Eu"
ropean Axis' are made integral parts of this Law..
'OMGUS-Ordinance No. 7, Department of State Bulletin.
"Ibid. Article II subsection (b) provides ". .. Except as provided in subsection (c) of this Article, all members and alternates shall be lawyers who have
been admitted to practice, for at least five years in the highest courts of one of
the United States or its territories or of the District of Columbia, or who have
been admitted to practice in the United States Supreme Court." Subsection (c)
permits the Military Governor to order a joint trial with a member nation of
the 8 Control Council.
British officials at one point indicated that the Labor Government might be
interested in trying Krupp officials by themselves or jointly with the Americans.
However, the British lost interest and the Krupp trial is now in progress before
an American Military Tribunal.
' The qualifications of the judges vary. It is understood that the War Department approached ranking Federal judges to serve on the tribunals but permission was withheld by Chief Justice Vinson. Individual members of the tribunals have been under attack from many sources, but although some intemperate
statements have been made, including one by justice Wennerstrum, discussed
infra note 56, the author's opinion is that practically all of the judges have attempted
to officiate impartially, but are struggling with an unfamiliar system of govern-
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tion likewise is American, although valuable assistance has been rendered by several Czech lawyers employed by the Office of Chief of

Counsel for War Crimes,

which has also utilized the services of some

British, French and Swiss translators, stenographers and clerks.
TEE NUREMBERG PROGRAM

Before proceeding to a discussion of the tribunals, the substantive
and legal aspects of their decisions, and certain procedures followed by

them, it is well to consider briefly the Nuremberg War Crimes Program.
In addition to prosecuting individuals as war criminals, the U. S.

Chief of Counsel is developing a systematic record of the involvement
of specific groups of Nazis in carrying out Hitler's program of world

conquest. A total of twelve indictments have been filed.

These may

be classified as denoting the activities of (a) Industrialists, (b) Military Leaders, (c) The SS and its affiliates and (d) The Reich Ministries. Falling under group (a) and generally considered as the most

politically significant cases, are the trials of the Directors and Officials
of the I. G. Farben Chemical Trust,' 2 the Krupp Munitions Trust, 18
and the Flick Combine 14 which dominated the coal, iron and steel industries. In group (b), Field Marshal Ehrhart Milch, Goering's
ment, inadequate library facilities and legal assistance, and the understandable
difficulty of applying principles of international law when their basic training has
been in the common law. The burden of determining both facts and law has been
heavy, as has the responsibility and pressure of trying German war criminals in
a zone of occupation during a period of swiftly changing American policy with
respect to the occupation itself. Most of the judges have performed their difficult
function admirably, and the political pressures seem evident largely in a growing
reluctance to fix the death penalty in individual cases.
10 The Chief of Counsel is Brigadier General Telford Taylor, United States
Army. General Taylor was General Counsel to the Federal Communications
Commission before World War II, and was in charge of the prosecution of the
German High Command and General Staff under Justice Jackson. As Chief of
'Counsel, he is a member of General Clay's special staff, and is directly under
the Military Governor in the -unctional military hierarchy. Operationally, he,
his lawyers and investigators gather the evidence, select the defendants, prepare
the charges, serve and file the indictments, and conduct the courtroom prosecutions. He is charged both with the processing of prisoners and witnesses and
with the processing and translation of every document submitted to the court.
The extent of the Chief of Counsel's responsibility for the final product, to wit,
a completed Nuremberg case, and the difficulties involved in achieving it, can
only be understood if one realizes that Nuremberg is an almost wholly destroyed
city in a zone of military occupation, and that every administrative service is the
responsibility of the Military Commander. Thus, General Taylor must not only
direct the work of the prosecution staff. He is concerned with the recruitment
of lawyers, investigators, stenographers and translators, and with their physical
comfort and well being. Because this is a military occupation zone, even the
judges and Secretariat look to the Chief of Councel for suitable billets and transportation, as well as for the tools of their work such as stenographic help, legal
assistance and library facilities.
"Professor Jan Charmatz, formerly of the University of Prague, who possesses a vast knowledge of continental, German and American law, has made great
contributions to the IMT and the I. G. Farben trials.
"Case No. 6, U.S.A. v. Krauch et aL.
13 Case No. 10, U.S.A. v. Alfried Krupp, von Bohlen et at.
' Case No. 5, U.S.A. v. Flick et al.

19481

NUREMBERG: PROCEEDINGS

Deputy in charge of the German Luftwaffe, was tried for the use and
misuse of slave labor and for inhuman medical experiments performed
upon Jews and Poles. 15 Also prosecuted were a group of military
officers headed by Field Marshal Wilhelm List, charged with responsibility for the murder of hostages and civilians in the Balkans, 16 and
another group of Field Marshals and Generals charged generally with
preparing, planning and waging aggressive war.17 Under group (c)
are included the trials of medical doctors and surgeons for war crimes
and crimes against humanity committed in the performance of so-called
"medical experiments" upon human beings ;18 the Main Economic and
Administrative Department of the SS, commonly known as the W.V.H.A., which supervised the operations and administration of concentration camps ;19 the R.S.H.A. or Race and Resettlement Division,2 0 and
2
the Einsatz Commandos, who were special SS extermination units. '
Under group (d) or Ministries cases, a number of judges and prosecutors who were officials of the Ministry of Justice and the notorious
People's Court and Special Courts, were prosecuted in a single trial
which resulted in significant convictions of lawyers and judges who
committed miscellaneous war crimes by perverting the German legal
and court system. 2 2 This case, which was ably prosecuted by Hon.
Charles M. LaFollette, former Congressman from Indiana, produced
an impressive judgment and opinion which represents Nuremberg's
greatest contribution to international law, to date. Finally, there is an
involved omnibus case, in which the accused are Foreign Office and
miscellaneous officials. 23 To date, judgment has been rendered in eight
cases,2 4 and miscellaneous convictions have been obtained for the commission of war crimes, crimes against humanity and for membership in
criminal organizations. However, judginents have not been rendered
in any of the cases containing counts charging crimes against peace,
and will not be discussed at length in this article. They are the Farben,
Krupp, Generals (von Leeb et al) and Foreign Office (von Weiszaecker et al) cases.
(A)

THE INDUSTRIALISTS

The case of U.S.A. v. Friedrich Flick et al is discussed later at
greater length.
The case of U.S.A. v. Carl Krauch, Hermann Schmitz et al is the
"' Case No. 2, U.S.A. v. Milch.
16

Case No. 7, U.S.A. v. List et a[.

"'Case
8 Case
"' Case
" Case
' Case
"Case
" Case
" Case

No. 12, U.S.A. v. von Leeb et al.
No. 1, U.S.A. v. Brandt et al.
No. 4, U.S.A. v. Pohl et al.
No. 8, U.S.A. v. Greifelt et al.
No. 9, U.S.A. v. Ohlendorf et al.
No. 3, U.S.A. v. Alstoetter et al.
No. 11, U.S.A. v. von Weiszaecker et al.
Nos. 1, 2, 3, 4, 5, 7, 8" and 9.
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well known I. G. Farben Case.
The defendants are the nineteen
living members of the Vorstand, Farben's Managing Board of Directors
as well as five Plant and Division Managers and others prominently
engaged in various 6f Farben's activities which are charged as criminal.
The chief defendant, Krauch, was Chairman of the Aufsichtsrat,
Farben's Supervisory Board of Directors, and was also Chief of Research and Development of German raw materials and synthetics in
Goering's Four Year Plan. The Farben defendants are bankers, chemists, commercial and technical leaders, who, in addition to their positions within the Farben organization, held high offices in official organizations and were given wide powers of control within their industrial and professional groups. German industry was organized under
the "Leadership Principle," and private industrialists exercised wide
authority over planning and production for rearmament and war. The
Farben Combine, which was the world's largest cartel, controlling over
four hundred affiliates in Europe and approximately five hundred
throughout the rest of the world, is charged through its officers with
planning, preparing, initiating and waging wars of aggression and invasions of other countries, as well as with plunder and spoilation, and
slavery and mass murder. A fourth count charges three of the defendants with membership in the SS. I. G. Farbenindustrie A. G., the
corporation, is not named as a defendant, but the individuals are charged
with individual criminal responsibility for the activities of the concern
whose operations they directed. Count One, which charges preparation
and waging of wars of aggression, is based upon an alliance between
Farben and Hitler and the Nazi leaders, whereby from 1933, Farben
synchronized all of its activities with the military planning of the German High Command; participated in preparing the Four Year Plan
and in directing the economic mobilization of Germany for war, and
in equipping the Nazi military machine "for aggressive war. In achieving these ends, Farben procured and stockpiled critical war materials,
weakened Germany's potential enemies through economic warfare, propaganda, intelligence and espionage activities, and planned the plunder
and spoilation 'of European chemical plants outside of Germany for
the purpose of achieving European and ultimately world domination.
In achieving these ends, Farben participated in the cruelest and most
violent crimes of the Nazi regime, including experimentation with
human beings and mass murder at Farben's privately constructed concentration camp at the Auschwitz plant. The Farben aggressive war
count is the first to be tried since the IMT, and is conceded to be the
most important and the strongest of all the indictments submitted by the
Office of the Chief of Counsel.
2

Indictment, Case No. 6.
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The case of U.S.A. v. Krupp et al, follows in rough outline the
Farben charge. The twelve accused included Alfried Krupp von
Bohlen and other members of the Krupp directorate. Unfortunately,
the dominant Krupp figure who supported Hitler at a very early period
and personally directed Krupp's preparation for aggressive war, Gustav
Krupp von Bohlen, Alfried's father, is not a defendant in this trial.27
He was named as a defendant in the Goering indictment, but was not
permitted to stand trial because of his mental and physical condition.
Alfried, the son, came into active participation in Krupp's activities at
about the time of the outbreak of war. The difficulty of proving the
criminal responsibility of the Krupp directorate for the Concern's vital
role in supporting Hitler's seizure of power and illegally rearming Germany for aggressive war in the absence of Krupp the elder, the controlling influence and guiding genius of the Krupp war program, has
been regarded by the prosecution as an obvious weakness of the aggressive war count. However, the Concern's involvement in the Nazi
war program was so great, that the charge was drawn nevertheless.
Several days ago, the American press reported that the Krupp Counts
One and Two, charging planning, preparation initiating and waging
of wars of aggression and commission of crimes against peace were
dismissed on defense motion at the conclusion of prosecution's case.
The court submitted no opinion at the time, and at this writing none is
available. The Krupp Trial continues with respect to the charges of
misuse of slave labor, and spoilation and plunder.
(B)

'MILITARY LEADERS

In case No. 2, U.S.A. v. Milch, Field Marshal Ehrhart Milch, 28
who was deputy to Goering as Commander in Chief of the Air Force,
member of the Central Planning Board, and Inspector General of the
Air Force, was charged under Count One with the commission of war
crimes "involving slave labor and deportation to slave labor of the
civilian populations of Austria, Czechoslovakia, Italy, Hungary" and
other occupied territories, in the course of vhich "millions of persons
were enslaved, deported, ill treated, terrorized, tortured and murdered."
Milch was also charged with directing the use of prisoners of war in
war operations, in munitions factories and aircraft work, and with
participating in the slave labor program through the Central Planning
Board, which had supreme authority for the scheduling of production
and allocation and development of raw materials in the German war
economy, determined labor requirements of industry and agriculture,
and requisitioned and allocated such labor. Count Two charged him
with knowingly committing war crimes through connection with "med"' Indictment, Case No. 10.
"Indictment, Case No. 2.

"TSupra, note 3.
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ical" experiments performed by the German Air Force upon members
of the armed forces and civilians of nations at war with Germany, including high altitude and freezing experiments. All of these experiments were carried out in inhumane fashion with no regard for the
suffering of the subjects, without their consent, and resulted in many
deaths. Count Three charged the medical experiments as crimes
against humanity. Milch was convicted under Count One and sentenced
to life imprisonment for his involvement in the direction of the slave
labor program. He was acquitted under the other counts for a failure
of the evidence to show beyond a reasonable doubt that he directed or
had knowledge of the experiments.
In Case No. 7, U.S.A. v. List et al,2 9 twelve Field Marshals and
Generals who commanded large military units in Greece, Yugoslavia,
Albania, Italy and Norway were charged with war crimes and crimes
against humanity under Count One for connection with the murder
of hundreds of thousands of civilians in Greece, Yugoslavia and Albania
who were taken as "hostages" and murdered in "reprisal killings" for
attacks against German troops. Such killings were executed at ratios
varying from fifty to one hundred for each German soldier killed and
twenty-five to fifty for each German wounded. The Second Count
charged the accused with responsibility for the "plundering and looting
of public and private property, the wanton destruction of cities, towns
and villages .. .and commission of other acts of devastation not justified by military necessity." This was described as a program of cruel
and senseless pacification through terror, and in furtherance of a
"long range plan to despoil and retard for decades the economic and
industrial potential of the occupied territories." Count Three charged
the initiation, drafting, issuance and distribution of illegal orders directing that enemy troops be refused quarter and denied the status and
rights of prisoners of war, and that surrendered members of the military forces of nations at war with Germany, arbitrarily labeled "partisans," "rebels," "Communists," and "bandits" be summarily executed.
Count Four charged the accused with participation in the seizure and
deportation to slave labor of civilian populations. The court's judgment
relates a ghastly story of uncontrolled murder, looting and burning of
villages in the Balkan countries. 30 One of the accused, Boehme, committed suicide. Proceedings were suspended without prejudice against
defendant von Weichs, who was ill. Of the remaining accused, two
were acquitted and eight convicted of various charges, with sentences of
life imprisonment imposed against defendants List and Kuntze. Two
of the accused received twenty years, and fifteen, twelve, ten and seven
31
year sentences were also imposed.
2,Indictment, Case No. 7.
" Infra. note 88.
"-Transcript of record. Case No. 7, pp. 10543 et seq.
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Case No. 12, U.S.A. v. von Leeb et al, charges fourteen Field
Marshals and Generals with committing crimes against peace and with
planning, preparing and waging aggressive war against all of the occupied countries. A Second Count charges war crimes and' crimes
against humanity through adoption of the "Commissar" Order relating
to the summary execution of all Soviet "political commissars" who
were members of the Soviet Armed Forces, and the "Commando"
Order relating to the execution of all Allied troops participating in
Commando operations, whether or not in uniform. This Count also
charged the use of prisoners of war on prohibited labor, and murder
and ill treatment of prisoners of war. Count Three charged deportation
and enslavement of civilians, plunder of public and private property,
wanton destruction and devastation not justified by military necessity,
and murder, ill treatment and persecution of civilian populations by the
German Armies commanded by the accused.
(C)

THE SS

Case No. 1, U.S.A. v. Brandt et al,33 charged twenty-three medical
doctors and physicians with the commission of war crimes and crimes
against humanity through murder, tortures, brutalities, and other inhumane acts. The accused included Karl Brandt, Hitler's personal physician
and Reich Commissioner for Health and Sanitation, Karl Gebhardt,
Himmler's personal physician, Handloser, Chief of the Medical Services
of the Armed Forces, and other important administrative directors of
medical research and hygiene for the Armed Forces, the SS and the
entire civilian population. Count One charged a conspiracy to commit
war crimes and crimes against humanity, which Was dismissed by the
court as not being a substantive crime under Control Law No. 10.
Count Two charged war crimes through medical experiments without
the subjects' consent performed upon civilians and members of the
Armed Forces of nations then at war with Germany and who were in
the custody of the German Reich in exercise of belligerent control.
These experiments included high altitude experiments, freezing, malaria, mustard gas, sulfanilamide, bone, muscle and nerve regeneration,
sea water, epidemic jaundice, sterilization, spotted fever, experiments
with poison, and incendiary bomb experiments. Count Three charged
crimes against humanity for performance of the same experiments
upon German civilians and nationals of other countries. All of the
experiments were conducted with complete disregard for the suffering
of the patient, and with large scale deaths. Sixteen of the accused were
found guilty under the various counts, including SS membership. Seven
were sentenced to death by hanging, five to life imprisonment, two, in"Indictment, Case No. 12.
" Indictment, Case No. 1.
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cluding the one female accused, to imprisonment for twenty years, one
to fifteen years and one to ten years imprisonment.8 4
Case No. 4, U.S.A. v. Pohl et al,35 charged the Chief of the SS
Main, Economic and Administrative Department (called WVHA), of
the SS and seventeen of his associates in this department which directed
the operation and administration of Nazi concentration camps, with
war crimes and crimes against humanity, including murder, torture,
enslavement, forced labor, plunder of property and other acts. Count
One, the conspiracy to commit war crimes and crimes against humanity,
was dismissed by the court. Count Two charged war crimes in connection with the operation by the WVHA of concentration camps in
which prisoners of war and civilians from the occupied countries were
housed under the terrible conditions existing in concentration camps
which are now generally known, and in which millions of Jews, Poles
and Russians were systematically worked to death and murdered. It
was the VVHA which, through the infamous "Action Reinhardt,"
systematically looted the personal property of Jews, including featherbeds, baby carriages, blankets, table silver, eye glasses, furs, jewelry,
and all other articles of personal property having any value. When
Jews died in concentration camps, additional loot became available, including clothing and the hair and gold teeth which were removed from
the corpses.3 6 The Nazi state acquired one hundred million Reichsmarks of loot through this program. Count Three charges crimes
against humanity for the commission of the same acts upon German
civilians and nationals of other countries, and Count Four SS membership. Of the eighteen defendants, fourteen were convicted. Four,
including defendant Pohl, were sentenced to death by hanging, three
to life imprisonment, one to twenty-five years and six to ten years
37
imprisonment.
Case No. 8, U.S.A. v. Greifelt et al,38 charged fourteen defendants
connected with RuSHA, the SS Main Race and Resettlement Office,
VOMI, the Repatriation Office for Ethnic Germans and the RKFDV,
the Office of the Reich Commissioner for the Strengthening of Germanism who were responsible for carrying out the Nazi program of
genocide, the planned extermination of foreign nations and ethnic
groups, and the strengthening of the German nation and the "aryan"
race at the expense of other nations and groups. Count One charged
crimes against humanity committed through the kidnapping of alien
children, forced abortions upon Eastern slave workers, taking away
infants of Eastern workers, punishment for sexual intercourse with
"'Transcript of record, Case No. .1, pp. 11532 et seq.

" Indictment, Case No. 4.

"Transcript of record, Case No. 4, pp. 8076 et seq
" Ibid., pp. 8196 et seq.
's Indictment, Case No. 8.
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Germans, hampering reproduction of enemy nationals, forced evacuation
of enemy populations from their native lands and forced Germanization
of enemy nationals. Participation is also charged in the slave labor
program, forced conscription of non-Germans, plunder, and for the
persecution and extermination of Jews. Count Two charged war
crimes for the same offenses, and Count Three charged SS membership.
Eight defendants were convicted of war crimes and crimes against
humanity and received sentences ranging from life imprisonment to
ten years. Five of the defendants were convicted only of SS membership. These were released, having been imprisoned approximately one to
two years at the time of sentencing. One was acquitted. One of the
judges, Judge Daniel T. O'Connell, of Newton, Massachusetts, in a separate opinion, concurred in the convictions, but believed of the eight defendants receiving prison sentences (one of which was for life imprisonment, two for twenty-five, one for twenty, three for fifteen and one for
ten years) six should have received lighter sentences.3 9
Case No. 9, U.S.A. v. Ohlendorf et al,40 charged the High Command and members of the Einsatz Gruppen, known as the Einsatz Commandos, with crimes against humanity and war crimes in the murder
of millions of Jews, Communists, Poles, Gypsies and other elements
deemed undesirable by the Nazis. The "Commandos" were the murder platoons of the SS, and the prosecution presented its entire documentary case, which consisted of German ledgers recounting the numbers of people massacred, in two days. The defense thereupon consumed five months in making its defense, based largely upon "superior
orders." Eighteen of the twenty defendants were found guilty and
fourteen were sentenced to death by hanging. The first named defendant, Major General Otto Ohlendorf, admitted that his Einsatz
group killed ninety thousand Jews. These fourteen comprised the
largest group sentenced to hang in Nuremberg, two more than were
executed by the IMT.41
(D) THE REICH MINISTRIES
Case No. 3, U.S.A. v. Alstoetter et al, known as the "Justice" Case,
is more fully discussed later.
Case No. 11, U.S.A. v. von Weiszaecker et at, 42 called the "Omnibus" Case, charges miscellaneous ministry officials including members
of the Foreign Office, the Reich Chancellery, leaders of the Four
Year Plan, officials of the Reichsbank and the Dresner Bank, the Ministries of Interior, Food and Agriculture, and other high government
Transcript of record, Case No. 8, pp. 5402 et seq.
'oIndictment, Case No. 9.
"'Transcript of record, Case No. 9, judgment and p. number not available at
this writing.
' Indictment, Case No. 11.
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and private officials, with planning, preparing and waging wars of aggression and invasions of other countries, and with a common plan and
conspiracy to commit crimes against peace, in the first two Counts.
Count Three charges war crimes in the murder and ill treatment of
belligerents and prisoners of war. Count Four charges crimes against
humanity for atrocities and offenses committed against German nationals on political, racial and religious grounds from 1933 to 1939. This
is the only crimes against humanity Count covering the prewar period
which has been charged in any of the twelve cases prepared by the
Office of the Chief of Counsel.4 3 Count Five charges war crimes and
crimes against humanity in the commission of atrocities and offenses
against civilian populations, Count Six, plunder and spoilation of public and private property and Count Seven, slave labor. Count Eight
charges membership in criminal organizations including the Leadership
Corps of NSDAP, the SS and SD.
THE TRiBUNALS

The jurisdictional enactments governing the authority of the tribunals, including the London Agreement and the IIVfT Charter, Control Council Law No. 10, and Military Government Ordinance No. 7, have
previously been set forth. Despite the essentially American composition of the tribunals and the prosecution, it is important to remember
that the law applied by the tribunals is international law. This fact
was clearly stated by the the court in the judgment in the Flick Case.
"As to the Tribunal, its nature and competence: The Tribunal
is not a court of the United States as that term is used in the
Constitution of the United States. It is not a court martial. It
is not a military commission. It is an international tribunal
established by the International Control Council, the high legislative branch of the Four Allied Powers now controlling Germany. (Control Council Law No. 10 of 20 December 1945.)
The Judges were legally appointed by the Military Governor
and the later act of the President of the United States in respect
to this was nothing more than a confirmation of the appointments by the Military Governor. The Tribunal administers
international law. It is not bound by the general statutes of the
its Constitution which
United States or even by those parts ' of
44
relate to courts of the United States."
Likewise, Military Tribunal No. 3, in the Justice Case stated as
follows:
"The Tribunals authorized by Ordinance No. 7 are dependent
upon the substantive jurisdictional provisions of Control Council
Law No. 10 and are thus based upon
4 5 international authority and
retain international characteristics."
See infra, War Crimes and Crimes against Humanity.
of Record, Case No. 5, p. 10975.
' Judgment, Case No. 3, p. 6. At Page 36, the Court added:
"The Nuremberg tribunals are not German courts. They are not enforcing Ger'"

"Transcript
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With respect to the authority of the Tribunals, Control Council
Law No. 10 is the basic jurisdictional enactment, and Military Government Ordinance No. 7 is the procedural Ordinance. Law No. 10, in
Article I, as previously seen, incorporates the Moscow Declaration of
30 October, 1943 and the London Agreement of 8 August 1945, which
are made integral parts thereof. Article II of Law No. 10 defines
the substantive crimes which are punishable under the court's authority,
and the classes of individuals who are deemed to have committed such
crimes. The substantive crimes appear in Paragraph 1 as follows:
"1. Each of the following acts is recognized as a crime:
(a) Crimes against Peace. Initiating of invasions of other countries and wars of aggression in violation of international laws
and treaties, including but not limited to planning, preparation,
initiation or waging a war of aggression, or a war of violation
of international treaties, agreements or assurances, or participation in a common plan or conspiracy for the accomplishment of
any of the foregoing.
(b) War Crimes. Atrocities or offenses against persons or property constituting violations of the laws or customs of war, including but not limited to, murder, ill treatment or deportation to
slave labour or for any other purpose, of civilian population from
occupied territory, murder or ill treatment of prisoners of war
or persons on the seas, killing of hostages, plunder of public
or private property, wanton destruction of cities, towns or villages, or devastation not justified by military necessity.
(c) Crimes against Humanity. Atrocities and offenses including
but not limited to murder, extermination, enslavement, deportation, imprisonment, torture, rape, or other inhumane acts committed against any civilian population, of persecutions on political, racial or religious grounds whether or not in violation of the
domestic laws of the country where perpetrated.
(d) Membership in categories of a criminal group or organization declared criminal by the International Military Tribunal."
The persons who are deemed to have committed these crimes are
described in Paragraph 2 of Article II:
"Any person without regard to nationality or the capacity in
which he acted, is deemed to have committed a crime as defined
in Paragraph 1 of this Article, if he was (a) a principal or (b)
was an accessory to the commission of any such crime or ordered
or abetted the same or (c) took a consenting part therein or
(d) was connected with plans or enterprises involving its commission or (e) was a member of any organization or group connected with the commission of any such crime or (f) with referman law. The charges are not based on violation by the defendants of German
law. On the contrary, the jurisdiction of this Tribunal rests on international
authority. It enforces the law as declared by the Charter and Control Council
Law No. 10, and within the limitations on the power conferred, it enforces international law as superior in authority to any German statute or decree."
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ence to Paragraph 1 (a), if he held a high political, civil or military (including General Staff) position in Germany or in one
of its Allies, co-belligerents or satellites or held high position in
the financial, industrial or economic life of any such country."
Law No. 10 also provides that each occupying authority within its
zone of occupation may cause persons suspected of having committed
a crime to be arrested and to be brought to trial before an appropriate
tribunal. 46 The occupying authority may also establish tribunals by
which persons charged with offenses shall be tried, and may promul47
gate rules and procedures therefor.
Ordinance No. 7 was enacted by the Military Governor of the
American Zone pursuant to this authority. Article II of Ordinance
No. 7 defines the membership of the tribunals and their qualifications.
Article III charges the Office of Chief of Counsel for War Crimes
with responsibility for bringing charges against persons to be tried,
and permits him to invite representatives of the United Nations to participate in the prosecution of any case. Article IV sets forth the procedures for insuring a fair trial for defendants.4 8 This Article is extremely important and is discussed at greater length later. Article V,
which authorizes the tribunals to compel the attendance of witnesses
"'Control Council Law No. 10, Article III, par. 1.
7 Control Council Law No. 10, Article III, par.

2.

" Article IV of Military Ordinance No. 7 provides:
"In order to ensure fair trial for the defendants, the following procedure shall
be followed:
(a) A defendant shall be furnished, at a reasonable time before his trial,
a copy of the indictment and of all documents lodged with the indictment, translated into a language which he understands. The indictment shall state the
charges plainly, concisely and with sufficient particulars to inform defendant of
the offenses charged.
(b) The trial shall be conducted in, or translated into, a language which
the defendant understands.
(c) A defendant shall have the right to be represented by counsel of his own
selection, provided such counsel shall be a person qualified under existing regulations to conduct cases before the courts of defendant's country, or any .other
person who may be specially authorized by the tribunal. The tribunal shall
appoint qualified counsel to represent a defendant who is not represented by
counsel of his own selection.
(d) Every defendant shall be entitled to be present at his trial except that
a defendant may be proceeded against during temporary absences if in the opinion
of the tribunal defendant's interests will not thereby be impaired, and except
further as provided in Article VI (c), The tribunal may also proceed in the
absence of any defendant who has applied for and has been granted permission
to be absent.
(e) A defendant shall have the right through his counsel to present evidence
at the trial in support of his defense, and to cross-examine any witness called by
the prosecution.
(f) A defendant may apply in writing to the tribunal for the production of
witnesses or of documents. The application shall state where the witness or
the document is thought to be located and shall also state the facts to be proved
by the witness or the document and the relevancy of such facts to the defense.
If the tribunal grants the application, the defendant shall be given such aid in
obtaining production of evidence as the tribunal may order."
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and to require the production of documents and evidence likewise contains safeguards which assure the accused a fair hearing. 49
Articles VI 50 and VII51 give the tribunals affirmative authority to
conduct the trials in such a manner as to obtain an expeditious hearing
of the issues and to avoid unreasonable delay. To this end, the tribunals are not bound by technical rules of evidence, and must admit
any evidence which they deem to have probative value. Article IX relates to judicial notice, covering facts of common knowledge, governmental documents and reports of the United Natiofis and the record of
the IMT and "records of any cases previously tried before any tribunals established under this Ordinance, to the extent that such records
are called to the attention of the tribunals by either prosecution or
52
defense counsel."
Article X binds the tribunals with respect to the findings of fact
"Article V of Military Ordinance No. 7 provides:

"The tribunals shall have the power
(a) To summon witnesses to the trial, to require their attendance and testimony and to put questions to them.
(b) To interrogate any defendant who takes the stand to testify in his own
behalf.
(c) To require the production of documents and other evidentiary material.
Cd) To administer oaths.
(e) To appoint officers for the carrying out of any task designated by the
tribunals including the taking of evidence on commission.
(f) To adopt rules of procedure not inconsistent with this Ordinance. Such
rules shall be adopted, and from time to time as necessary, revised, by the members of the tribunals or by the committee of presiding judges as provided in
Article XIII."
"'Artide VI of Military Ordinance No. 7 provides:
"The tribunals shall
(a) Confine the trial strictly to an expeditious hearing of the issues raised
by the charges.
(b) Take strict measures to prevent any action which will cause unreasonable
delay, and rule out irrelevant issues and statements of any kind whatsoever.
(c) Deal summarily with any contumacy, imposing appropriate punishment,
including the exclusion of any defendant or his counsel from some or all further
proceedings, but without prejudice to the determination of the charges."
"Article VII of Military Ordinance No. 7 provides:
"The tribunals shall not be bound by technical rules of evidence. They shall
adopt and apply to the greatest possible extent expeditious and non-technical
procedure, and shall admit any evidence which they deem to have probative
value. Without limiting the foregoing general rules, the following shall be
deemed admissible if they appear to the tribunal to contain information of probative value relating to the charges: affidavits, depositions, interrogations, and
other statements, diaries, letters, and copies of any document or other secondary
evidence of its contents if the original is not readily available or cannot be produced without delay. The tribunal shall afford the opposing party such opportunity to question the authenticity or probative value of such evidence as
in the opinion of the tribunal the ends of justice require."
"Article IX, Paragraph (b) of Military Ordinance No. 7 provides:
"(b) The tribunals shall also take judicial notice of the record of Case Number 1 before the International Military Tribunal, established pursuant to the
London Agreement of 8 August 1945, and of the records of any cases previously
tried before any tribunals established under this Ordinance, to the extent that
such records are called to the attention of the tribunals by either prosecution
or defense counsel."
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and legal conclusions of the IMT.5 Thus, IMT's findings of the existence of a conspiracy to wage aggressive war, and the commission of
crimes against peace by Germany, through acts of aggression against
each of the occupied countries, have all been established as fact and
need not again be proved. Likewise, the criminality of the Leadership
Corps of NSDAP, and the SS and SD, as found by the IMT, are
binding upon these tribunals. Articles XI through XIV govern the
order of proceedings at trial and the functions of the Secretariat.
Article XV provides that the judgment of the tribunal with respect
to the guilt or innocence of a defendant shall give the reason upon
which it is based and shall be final and not subject to review. 54 Under
Article XVII, sentences may be mitigated or reduced by the Military
Governor. Article XVIII provides that a death sentence shall not be
executed until confirmed in writing by the Military Governor and
Article XVI authorizes the tribunals generally to impose the penalties
provided in Article II, Section 3 of Control Law No. 10, which include
death, imprisonment for any term with or without hard labor, fines, f orfeiture of property, restitution of property wrongfully acquired, and
deprivation of civil rights.
FAIR TRIAL AND ExPEDITIous HEARING

Legal purists and American lawyers and jurists who cherish the
guarantees provided by American constitutions in protecting our citizens in the criminal courts are prone to criticize the less stringent
guarantees of the accuseds' rights afforded by Military Government
Ordinance No. 7. 55 Some are also disturbed with the temper of judicial
atmosphere resulting from trial by a conquering state of the citizens
of a defeated state. 50 These fears should be set at rest by the follow" Article X of Military Ordinance No. 7 provides:
"The determinations, findings of fact, and legal conclusions of the Interna-.

tional Military Tribunal in Case Number 1, including but not limited to its determinations, findings and conclusions with respect to the existence of a common plan
or conspiracy to commit any of the crimes therein charged and its declarations
with respect to the criminality of any organization tried before it, shall be binding on the tribunals established hereunder. Where the International Military
Tribunal has found that crimes have been committed, such findings shall be
considered proved and shall not be questioned, except insofar as defendant's participation in such crimes may be concerned."
"In two cases, convicted defendants sought habeas corpus for review by the
Supreme Court of the authority of these Tribunals. U.S.A. v. Milch, U.S.
; U.S.A. v. Brandt et al
-U.S..
In the Milch application, four
members of the court favored hearing argument, and four opposed. In the
Brandt Case, five opposed and three favored hearing argument. The defendants
in the Flick Case sought a writ in the U. S. District Court for the District of
Columbia. The District Court denied the application.
" See supra, notes 48, 49, 50 and 51 on the provisions of Ordinance No. 7 for
fair trial. Compare In re Yamashita, 327 U. S. 1, dissenting opinions of Justices
Murphy and Rutledge.
"Judge Charles F. Wennerstrum, of Iowa, presiding justice of Tribunal No.
Five, which tried the Hostage Case, at a secret press interview in Nuremberg,
attacked the prosecution for its lack of impartiality. He charged in effect that
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ing portion of the court's opinion in the Flick Case:
"Facing this Tribunal are private citizens of a conquered state
being tried for alleged international crimes. Their judges are
citizens of one of the victor states selected by its War Department. There may well be misgivings as to the fairness of such
a trial. These considerations have made the judges of the Tribunal keenly aware of their grave responsibility and of the
danger to the cause of justice if the conduct of the trial and the
conclusions reached should even seem to justify these misgivings.
To err is human but if error must occur it is right that the
error must not be piejudicial to the defendants. That, we
think, is the spirit of the law of civilized nations. It finds expression in the following principles well known to students of
Anglo-American criminal law.
One: There can be no conviction without proof of personal
guilt.
Two: Such guilt must be proved beyond a reasonable doubt.
Three: The presumption of innocence follows each defendant
throughout the trial
numerous members of the prosecution's staff were prejudiced because they were
former political persecutees of the Germans, and that this atmosphere was conducive neither to a fair trial nor to the democratic education of the German population. Judge Wennerstrum's charge seems ill taken, since it is obviously the
duty of the Tribunal, rather than the prosecution, to judge impartially. As Judge
Wennerstrum's court convicted 8 out of 10 defendants for the atrocities charged
as war crimes and crimes against humanity, and fixed two life and two 20-year
as well as several lesser sentences (see discussion of Hostage Case, supra), it is
difficult to see any fair basis for the Judge's charge. The prosecution, which
is steeped in documents reeking with the horrible crimes committed by the Nazis,
may understandably be prejudiced. With respect to German policy generally, the
following paragraph is quoted from the reply of Chief of Counsel, Brigadier
General Telford Taylor, to Judge Wennerstrum:
"Your statement that these trials are teaching the Germans only that they
lost the war to tough conquerers [sic.] would be laughable if its consequences were
not so likely to be deplorable. Your own tribunal, thanks to the wisdom, patience, and
judicial detachment of your colleagues, accorded the defendants a trial which
can be an outstanding and sadly needed lesson to the Germans in respect to the
rights of an accused person, and an unshakeable -demonstration that the Nurnberg trials are for justice, not for vengeance."
Judge Wennerstrum did not dissent from the judgment of his tribunal, leaving
the implication that he was in full agreement with the stern legal denunciation
of the occupation tactics of the German military commanders, as evidenced by
the following quotation from the judgment, on page 10454 of the Transcript:
"The evidence in this case recites a record of killing and destruction seldom ex.ceeded in modern history. Thousands of innocent inhabitants lost their lives by
means of a firing squad or hangman's noose,-people who had the same inherent
desire to live as do these defendants. Wherever the German Armed Forces were
found, there also were the SS (Die Schutzstaffein Der Nationalsocialistischen
Deutschen Arbeiterpartei), the SD (Die Sicherheitsdienst des Reichsfuehrer),
the Gestapo (Die Geheime Staatspolizei), the SA (Die Sturmabteilungen der
Nationalsozialistischen Deutschen Arbeiterpartei), the administrators of Goering's
Four Year Plan and the Einsatzstab Rosenberg, all participating in the administration of the occupied territories in varying degrees. Mass shootings of
the innocent population, deportations for slave labor and the indiscriminate destruction of public and private property, not only in Yugoslavia and Greece but
in many other countries as well, lend credit to the assertion that terrorism and
intimidation was the accepted solution to any and all opposition to the German
will. It is clear, also, that this had become a general practice and a major
weapon of warfare by the German Wehrmacht."
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Four: The burden of proof is at all times upon the
prosecution.
Five: If from credible evidence two reasonable inferences
may be drawn, one of guilt and the other of innocence, the latter
must be taken.
We cannot imagine that German law contains concepts more
favorable to defendants. Any less favorable, we, as American
judges trained in Anglo-American criminal jurisprudence, would
be reluctant.to apply even though this is not an American court
but a special tribunal constituted pursuant to 'a' 5 four power agreement administering public international law. 7
The five principles stated by the Flick Tribunal have been applied
by all the tribunals sitting in Nuremberg and are indicative of the
extent to which the judges have gone to insure a fair and orderly trial
in accordance with the traditions of American criminal courts. These
principles which appear nowhere in. the IMT Charter, Control Law
No. 10 or Ordinance No. 7, are in addition to the extensive guarantees
and protection of accuseds' rights afforded by those statutes. The following are among the many written provisions which have been used
by the Nuremberg tribunals for the protection of defendants.
Ordinance No. 7, in Article IV which is specifically designed to insure a fair trial for the defendants, 5s provides that each defendant
shall be furnished, a reasonable time before trial, with a copy of the
indictment and of all documents lodged with the indictment, translated
into the defendant's language. The indictment must state the charges
plainly, concisely and with sufficient particulars to inform the accused
of the offenses charged. The trial is conducted or translated into the
defendant's language, and he has the right to be represented by counsel.
Each defendant is entitled to be present at trial, and proceedings may be
taken during temporary absences only if the tribunal finds that the
defendant's interests will not be impaired. Where illness required
lengthy absences, as in the prosecution of Field Marshal von Weichs for
the illegal murder of thousands of civilians in the Balkan countries,
the court discontinued proceedings without prejudice. 59
Defendants have the right, through counsel, to present evidence in
suppoit of their defenses and to cross-examine witnesses called by the
prosecution. This power, together with the authority of the tribunals
contained in Article V (a) and (c) to summon witnesses 0Q and to
require the production of documents and other evidentiary material have
operated in Nuremberg to permit the accused to make full and complete
defenses. In the two Military Cases, the tribunals ordered the production of huge volumes of military records and Army diaries which were
55 8Transcript of record, Case N6. 5, pp. 10977 et seq.
Supra, note 48.
8 :0 Transcript,

Case No. 7, p. 10425.
Supra, note 49.
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in possession of the U. S. Army's Intelligence Division, and filed in
the Pentagon in Washington. These documents were screened by a
large staff of American personnel and transported to Germany at considerable expense to the United States government.
Defendants receive copies of all prosecution documents translated
into German at least twenty-four hours before their use in court by
the prosecution. In the Farben Trial, 500 documents which constituted most of the prosecutions' prima facie case were supplied to defense counsel long before the trial commenced. Defendants have also
been fieely permitted to subpoena witnesses, the court's only requirement being that their testimony be necessary and pertinent, and not
frivolous or designed to delay proceedings. Article IV specifically
required that defense applications for witnesses and documents must
state the facts to be proved and the relevancy of the testimony or document desired in proving such facts. When the application is granted,
the tribunal usually orders that the defendant receive all necessary aid
in obtaining the evidence. The prosecution thereupon investigates the
whereabouts of defense witnesses and arranges for their transportation
to Nuremberg.
Article V, which relates to the tribunals' power to summon witnesses
and require their attendance and testimony and to order the production
of documents, has consistently been used by tribunals in Nuremberg
for the purpose of enabling defendants to present a full and complete
defense. The courts have, as a matter of fact, almost overextended
themselves in this respect, as may be gathered from the length of the
trials. The Milch Case, in which there was one defendant, is the only
one of the seven trials completed which has taken less than six months.
Most of the trials have run well over six months in length. The defense has, in practically every case, used more witnesses and introduced
more documents than the prosecution. The Medical Case, for example,
consumed 139 trial days; prosecution witnesses numbered 32 and prosecution documents 570, as against 53 defense witnesses and 901 documents. The Justice Tribunal heard the oral testimony of 138 witnesses,
and received 641 prosecution documents as against 1452 defense documents. In the Hostage Case, which consumed 117 trial days, the prosecution submitted 678 exhibits as against 1025 for the defense. ,Only in
the Pohl Case did prosecution documents, 742 in number, exceed the
614 submitted by the defense. However, the defense used 67 witnesses
as against 21 for the prosecution. 61 The following statement is included
in the judgment by several of the tribunals:
"Whenever possible, all applications by Defense Counsel for the
concerning the number of trial days, witnesses and documents is frequently included in the court's judgment. The quoted figures are taken from
the judgments in the respective cases.
"'Data
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procuring of the personal attendance of persons who made affidavits in behalf of the Prosecution were granted and the persons
brought to Nuremberg for interrogation or cross-examination
by Defense Counsel. Throughout the trial great latitude in presenting evidence was allowed Defense Counsel, even to the point
at times of receiving in evidence certain matters of but scant probative value.
All of these steps were taken by the Tribunal in order to allow
each defendant to present his defense completely, in accordance
with the spirit and intent of Military Government Ordinance
No. 7 which provides that a defendant shall have the right to
be represented by counsel, to cross-examine prosecution witnesses, and to offer in the case all evidence deemed to have
probative value." 0 2
Frequently, the courts have appeared to err on the side of caution,
and have ignored the direction of Article VI that the trial shall be
strictly confined to an expeditious hearing of the issues raised by the
charges, and that the court shall take strict measures to prevent any
action which will cause unreasonable delay, and shall rule out irrelevent
issues and statements of any kind whatsoever. Defense counsel have
wilfully flouted the tribunals' authority by every conceivable kind of
dilatory tactic. Only infrequently, as in the Krupp Case, where five
defense attorneys walked out and threatened to stay out over a ruling
of the court, which subsequently ordered them arrested and brought
to court, have the tribunals taken strict measures to avoid stalling. 0
As may be seen from the above quoted statement of the Flick Tribunal,
the courts make every effort to avoid what might be interpreted as
"conqueror's justice," and have granted defendants every leeway in
presenting their defenses.
All of the tribunals have conducted their courts as nearly as possible
in conformance with American trial practices. Article III, Paragraph
2 of Law No. 10 contains a clause which states that "nothing herein
• . .shall impair or limit the jurisdictional power of any court or
tribunal." This provision was designed to support the authority of the
tribunals, but the American judges have voluntarily limited their authority by writing in the five principles stated in the Flick Decision.
The Pohl Tribunal stated, in its judgment,
"The trial was conducted generally along the lines usually followed by the trial courts of the various states of the United
States, except as to the rules of evidence," 64
and this practice has prevailed throughout.
Article IV, Subdivision c, of Military Ordinance No. 7 gives each
defendant the right to be represented by counsel of his own selection.
Judgments, Case numbers 1, 3, 4 et al.
3
:"See
Transcript,
Case No. 10.
'Transcript, Case No. 4, p. 8051.
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It requires that such counsel shall be qualified to practice in the courts
of defendants' own country. The Nuremberg accused have been represented by the very best legal talent in Germany. In point of experience
and ability, German counsel have frequently been considerably more
impressive than the American lawyers on the Chief of Counsel's Staff.
The tribunals are also authorized to appoint special counsel, and two
of the accused are now represented by American lawyers whom they
requested to represent them. 65 The skill and knowledge of German
counsel, and the vigilance of the American judges in protecting the
accuseds' rights are all part of the eminently fair trial procedure which
has been extended to these defendants.
EvIDENCE

Article VII of Ordinance No. 7 defines the Tribunals' authority
with respect to the admissibility of evidence. It provides:
"The Tribunals shall not be bound by technical rules of evidence.
They shall adopt and apply to the greatest possible extent expeditious and non-technical procedure, and shall admit any evidence which they deem to have probative value. Without limiting the foregoing general rules, the following shall be deemed
admissable if they appear to the Tribunal to contain information
of probative value relating to the charges: affidavits, depositions,
interrogations, and other statements, diaries, letters, and copies
of any document or other secondary evidence of its contents if
the original is not readily available or cannot be produced without delay. The Tribunal shall afford the opposing party such
opportunity to question the authenticity or probative value of
such evidence as in the opinion of the Tribunal the ends of
justice require."
Necessity, represented by the confused movement of people and
armies in total war, the destruction of cities and buildings, the flight
of government officials, and destruction and concealment of important
and incriminating documents, are responsible for waiver of the strict
rules of evidence in Article VII. A true record of the history of the
Nazi regime, and its various elements, can be created only through extensive use of documents. 6 6 Many of the documents which were used
by the Tribunals were originally captured by the Allied Armies. Few
of the books, records, diaries, orders, reports, etc. are in a condition
which would permit them to be used if the hearsay rule were strictly
enforced. Many of the records have been mutilated, and it is frequently impossible to find people who are authorized to certify their
authenticity. To have strictly applied the hearsay rule would have the
" The Tribunals have granted the applications of von Weiszaecker and
Friedrich Krupp von Bohlen for American counsel.

The former is represented

by Warren E. Magee of Washington, D. C. Joseph S. Robinson of New York
City was scheduled to take over the Krupp defense.
"Leventhal, The Nuremburg Verdict, 60 Hmv. L. Rgv. 860 (1947).
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practical effect of granting absolution to most of the accused, at least
in so far as documentary proof of their crimes is concerned. Interestingly enough, German accused, when faced with these records, seldom
deny their own signatures or initials or the signatures or initials of
their associates, -and seldom deny the authenticity of copies, supplementary and secondary, or records of offices and bureaus in which they
worked or served. Technical rules of evidence as applied by American
courts are designed to elicit authentic proof of the facts in issue. Strict
application of these rules in Nuremberg would have operated to withhold these facts from the Tribunals.
In every trial, virtually the first prosecution document is the so
called "Niebergall Affidavit" which traces the chain of passage of
groups of documents from their initial capture by the Allied Armies.
Additional affidavits with respect to smaller groups of documents, or
individual documents, are supplied by the present custodian of these
documents. This follows the procedure agreed upon by the judges
and prosecutors of the IMT. Under Article VII of Law 7, the Tribunals invariably admit in evidence, documents captured from the Germans, but use their discretion in determining their probative value. It
is obvious from the pains taken by the American judges to insure fair
trial, that documents of doubtful authenticity are disregarded by them.
Aside from the special circumstances which make it necessary for the
hearsay rule to be waived, there is nothing strikingly unfair about the
elimination of this rule. Hearsay evidence is accepted in proceedings
before administrative boards in our Federal and State governments. The
Flick Tribunal commented as follows:
"As to hearsay evidence and dffidavits: A fair trial does not
necessarily exclude hearsay testimony and ex parte affidavits,
and exclusion and acceptance of such matters relate to procedure
and procedure is regulated for the Tribunal by Article VII of
Ordinance 7 issued by order of the Military Government and
effective 18 October 1946. By this article, the Tribunal is freed
from the restraints of the common law rules of evidence and
given wide power to receive relevant hearsay and ex parte affidavits as such evidence was received by IMT. The Tribunal
has followed that practice here. ' 66
Whenever the courts have in their caution deemed it necessary, they
have ordered witnesses making affidavits to appear and testify in open
court, where they have, of course, been subject to cross-examination by
the defense. The Justice Tribunal required prosecution to bring in
about 50 witnesses, a proceeding which delayed the trial approximately
six weeks. This has also been done by other courts.
..Transcript, Case No. 5, p. 10976.
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Ex PosT FACTO
Discussion among lawyers relative to the Nuremberg Trials invariably leads to controversy with respect to the Ex Post Facto principle. 67
American lawyers steeped in the principle of nullum crimen.sine lege
find it difficult to accustom their thinking to a relaxation of this important safeguard of our criminal law. The IMT in commenting upon
the Ex Post Facto principle in the Goering Case, confined itself solely
to crimes against peace. In the subsequent proceedings, the decisions
which have been rendered to date have faced the Ex Post Facto problem only in connection with war crimes and crimes against humanity.
Despite the general exclusion of crimes against peace from this
article, the writer feels that a complete discussion of ex post facto must
commence with the IMT judgment, which is largely concerned with
crimes against peace. The IMT said:
"In the first place, it is to be observed that the maxim nullum
crimen sine lege is not a 'limitation of sovereignty, but is in
general a principle of justice. To assert that it is unjust to
punish those who in defiance of treaties and assurances have
attacked neighboring states without warning is obviously untrue, for in such circumstances the attacker must know that he
is doing wrong, and so far from it being unjust to punish him,
it would be8 unjust if his wrong were allowed to go
unpunished."
The IMT went on to state that Germany knew-that her aggressive
wars were unjust, having been a signatory to the Kellogg-Briand Pact.
Germany was knowingly performing illegal acts, and the mere fact that
no tribunals had been previously established for the redress of these
wrongful acts does not warrant their exculpation under nullum crimen
sine lege. The Hague Convention of 1907 which prohibited resort to
certain methods of waging war, did not denounce as criminal prohibited
practices such as inhumane treatment of prisoners, nor did it establish
courts for the punishment of offenders, yet the Hague Convention has
been enforced by courts of all nations. "In the opinion of the Tribunal,
those who Wage aggressive war are doing that which is equally illegal,
and of much greater moment than a breach of one of the rules of the
69
Hague Convention."
To some legal scholars, the question with respect to Ex Post Facto
" Stimson,.The Nuremberg Trial: Landmark in.
Law, 25 FoRliai

AFTAIRS

Q.

179 (1947) ; Wechsler, The Issues of the Nuremberg Trial, 152 POL. Sci. Q. 11
(1947) ; Wyzanski, Nuremberg-A Fair Trial? A LANTiC MONTHLY, April, 1946,
.p.
66; Wyzansld, Nuremberg in Retrospect, id., December, 1946, p. 56; The Nurnberg Confusion, FORTUNE, December, 1946, p. 120; Wechsler, Nurnberg Defended,
FORTuxE, April, 1947, p. 29; Glueck, The. Nurnberg Trial and Aggressive War,
59 HARv. L. REv. 396 (1946).
"IMT Opinion 49.
9Id. at 51.
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and Nuremberg appears to be whether in the unstable international
society, what Professor Wechsler calls "the domestic law .

.

. prophy-

lactic principle absolutely forbidding retroactivity" can be afforded. 70
To the International Military Tribunal, and to Henry L. Stimson, distinguished international authority, it cannot. For the principle of Ex
Post Facto in international law is based upon a misconception of the
Nazi leaders' position with respect to the preparation and waging of
World War II.
Mr. Stimson said:
"A mistaken appeal to this principle has been the cause of much
.confusion about the Nuernberg trial. It is argued that parts
of the Tribunal's Charter, written in 1945, make crimes out of
what before were activities beyond the scope of national and
international law. Were this an exact statement of the situation
we might well be concerned, but it is not. It rests on a misconception of the whole nature of the law of nations. International law is not a body of authoritative codes or statutes; it is the
gradual expression, case by case, of the moral judgments of the
civilized world. As such, it corresponds precisely to the common
law of Anglo-American tradition. We can understand the law
of Nuernberg only if we see it for what it is-a great new case
in the book of international law, and not a formal enforcement
of codified statutes. A look at the charges will show what I
mean.
"It was the Nazi confidence that we would never chase and
catch them, and not a misunderstanding of our opinion of them,
that led them to commit their crimes. Our offense was thus
that of the man who passed by on the other side. That we have
finally recognized our negligence and named the criminals for
what 7they are is a piece of righteousness too long delayed by
fear." '
The Flick Tribunal, which took a narrow view of the scope of
Control Law No. 10, holding it, in general as a codification only of
existing international law, and limited in spirit at least, largely to an
expression of the approved principles of the Hague Convention and
the Geneva prisoner of war convention, properly charged as war
crimes, made short shrift of the defense.
"The Tribunal is giving no Ex Post Facto application to Control
Council Law No. 10. It is administering that law as a statement of international law which previously was at least partly
uncodified. Codification is not essential to the validity of law
in our Anglo-American system. No act is adjudged criminal
by the Tribunal which was not criminal under
international
law as it existed when the act was committed."72
"Wechsler, The Issues of the Nuremberg Trial, 62 Pot. Sci. Q. 11 (1947).
" Stimson, The Nuremberg Trial: Landmark in Law, 25 FOREIGN AFFAIRS Q.

179 (1947).

"' Transcript, Case No. 5, p. 10976.
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With respect to crimes against humanity, the Justice Tribunal
quoted with approval the words of Sir David Maxwell Fyfe in a foreword to "The Nuremberg Trial" by R. W. Cooper.
"With regard to 'crimes against humanity,' this at any rate is
clear: the Nazis, when they persecuted and murdered countless Jews and political opponents in Germany, knew that what
they were doing was wrong and that their actions were crimes
which had been condemned by the criminal law of every civilized
State. When these crimes were mixed with the preparation for
aggressive war and later with the commission of war crimes
in occupied territories, it cannot be a matter of complaint that a
procedure is established for their punishment. 72
The Justice Tribunal, which has applied itself extensively to the
Ex Post Facto question, stated the following':
"Under written constitutions the ex post facto rule condemns
statutes which define as criminal, acts committed before the law
was passed, but the ex post facto rule cannot apply in the international field as it does under constitutional mandate in the domestic field. Even in the domestic field the prohibition of the
rule does not apply to the decisions of common law courts,
though the question at issue be novel. International law is not
the product of statute for the simple reason that there is as yet
no world authority empowered to enact statutes of universal
application. International law is the product of multipartite
treaties, conventions, judicial decisions and customs which have
received international acceptance or acquiescence. It would be
sheer absurdity to suggest that the ex post facto rule, as known
to constitutional states, could be applied to a treaty, a custom
or a common law decision of an international tribunal, or to the
international acquiescence which follows the event. To have attempted to apply the ex post facto principle to judicial decisions
of common international
law would have been to strangle that
law at birth." 73
With respect to the Nuremberg accused, the Justice Tribunal's conclusion regarding the doctrine of ex post facto is one with which few
can disagree:
"As a principle of justice and fair play, the rule in question
will be given full effect. As applied in the field of international
law that principle requires proof before conviction that the
accused knew or should have known that in matters of international concern he was guilty of participation in a nationally
organized system of injustice and persecution shocking to the
moral sense of mankind, and that he knew or should have known
that he would be subject to punishment if caught. Whether it be
'" Judgment, Case No. 3, p. 28.
7' Judgment, Case No. 3, p. 26.
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considered or substantive legislation, no person who knowingly
committed the acts made punishable by C. C. Law 10 can assert
that he did
not know that he would be brought to account for
74
his acts."
WAR CRIMES AND CRIMES AGAINST HUMANITY UNDER

CONTROL LAW 10

The ensuing discussion of the scope of Control Law No. 10 and the
authority of the Tribunals hereunder is limited to war crimes and
crimes against humanity. No decisions have as yet been handed down
on crimes against peace.
The Tribunals' authority with respect to war crimes is relatively
simple. On the scope of war crimes, the IMT Charter and Control
Law No. 10 are in substantial agreement. The obvious intent is that
war crimes cover acts in violation of the laws and customs of war,
which acts are directed against non-Germans. It is quite evident that
war crimes do not include atrocities committed by Germans against
German nationals. The persons enumerated in Article VI of the
Charter 75 are prisoners of war, persons on the seas and hostages, and
the acts condemned are wanton destruction of cities, devastation not
justified by military necessity and plunder of public or private property,
and also ill treatment or deportation to slave labor of civilian populations of or in occupied territory. Similarly, Control Law No. 10 refers
to civilian populations from occupied teritories. 76 Under War Crimes
the tribunals have. applied international laws pertaining to warfare, as
set forth in the Hague Regulations of 1907 and the Geneva Convention
of 1929, and the laws and customs of war generally.
As to crimes against humanity, however, it is not quite as clear
whether the period of criminal activity is limited to 1939-1945, and
whether crimes committed against German nationals are included. In
this respect, there appears to be a conflict between the language of the
Charter and Control Law No. 10.
Article VI of the Charter defines crimes against humanity as
"... murder, extermination, enslavement, deportation, and
other inhumane acts committed against any civilian population,
before or during the war, or persecutions on political, racial or
religious grounds in execution of or in connection with any
crime within the jurisdiction of the Tribunal, whether or not in
violation of the domestic law of the country where perpetrated."
74
Id.p. 29.
"'Article 6 (b) of the Charter defines war crimes:
"War, Crimes: namely, violations of the laws or customs of war. Such violations
shall, include, but not be limited to, murder, ill-treatment or deportation to slave
labor or for any other purpose of civilian population of or in occupied territory,
murder or ill-treatment of prisoners of war or persons on the seas, killing of
hostages, plunder of public or private property, wanton destruction of cities,
towns, or villages, or devastation not justified by military necessity."
"Compare par. 1 (b) Control Law No. 10, supra The Tribunals.
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It will be noted that the Charter contains the words "in execution
of or in connection with any crime within the jurisdiction of the Tribunal." The IMT construed this section of the Charter as defining
only such crimes as were connected with, or in execution of a crime
within the jurisdiction of the Tribunal, to wit, crimes against peace.77
This qualifying language has been omitted from the definition in Control Law No. 10.78 Both condemn as criminal, murder, extermination,
enslavement, etc., "committed against any civilian population" and
"whether or not in violation of the domestic law of the country where
perpetrated." The Tribunal in the Justice Case indicates that the
broader scope of Control Law No. 10 which does not require that
crimes against humanity be connected with another crime over which
the Tribunal has jurisdiction clearly permits prosecution for atrocities
committed by the Nazis upon the German population during the entire
Hitler period and requires only that these crimes be represented not
by isolated criminal acts, but by acts against an entire people or group.7 9
The Flick Tribunal took an opposing view, and held that since Control
Law No. 10 incorporated the IMT Charter, no broader application
could be presumed than IMT's definition of crimes against humanity.
Unfortunately, the Justice Tribunal's theory has not been squarely
tested by any of the seven decisions reported to date. In the twelve
indictments filed by the U. S. Chief of Counsel, only the eleventh case
contains a true crimes against humanity count, and this is limited to a
number of foreign office, propaganda and finance ministry officials who
are charged with "atrocities and offenses committed against German
nationals on political, racial and religious grounds from 1933 to 1939."80
It would seem that the obvious cases for crimes against humanity
charges were the four S.S. cases, and the Justice Case, where the
court by its dictum indicated that it would have added an important
judicial finding to the body of international law which already, in Article
2, paragraph 7 of the United Nations Charter, gives expression- to the
" Stimson, supra, p. 186:
"The charge of crimes against humanity was limited by the Tribunal to include
only activities pursued in connection with the crime of war. The Tribunal
eliminated from its jurisdiction the question of the criminal accountability of
those responsible for wholesale persecution before the outbreak of war in 1939.
With this decision I do not here venture to quarrel, but its effect appears to me
to involve a reduction of the meaning of crimes against humanity to a point
where they become practically synonymous with war crimes."
"Par. 1 (c), Control Law No. 10, supra The Tribunals.
" udgment, Case No. 3, pp. 22 et seq. The court stated, on p. 24:
"It is, therefore, clear that the intent of the statute on crimes against humanity
is to punish for persecutions and the like, whether in accord with or in violation
of the domestic laws of the country where perpetrated to wit: Germany. The
intent was to provide that compliance with German law should be no defense.
Article III of Control Council Law No. 10 clearly demonstrates that acts by
Germans against German nationals may constitute crimes against humanity within the jurisdiction of tfiis
Tribunal to punish."
"See note 43.
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theory that treatment by a state of its citizens is no longer a matter
"essentially within the domestic jurisdiction." 8'
Count three of the Flick indictment charged the accused, powerful
Nazi industrialists, with using threat of force and the anti-Semitic
laws to coerce a sale by Jewish owners of private industrial property
before September 1, 1939. The tribunal rejected the charge on three
grounds.82 (a) Crimes against humanity relate to inhumane acts committed against persons, not against their industrial property; (b) They
contemplate crimes committed against a people or group, and not isolated crimes; and (c) The IMT definition limiting crimes against humanity to support of crimes against peace is incorporated into Law
No. 10, and is controlling on this court. The Flick finding with respect
to (a) is supported by the definition in Law 10 which contains no
reference to crimes involving property. Item (b) involves the matter
of proof, with respect to which prosecution may have been remiss.
However, the Justice Tribunal is in complete disagreement with respect
to (c).
CONCEPTS OF INTERNATIONAL LAW

As originally conceived, Nuremberg afforded Allied jurists an unequalled opportunity to enact the most significant international law
governing the relations of nations and people that has yet been written.
Through the medium of justice through law, properly expressed, even
though by victorious nations sitting in judgment upon the vanquished,
by calm and dispassionate judicial proceedings, the occasion was afforded
once and for all to fill the gaps in the obviously inadequate body of
international law, which would prevent aggressor nations and wilful
and autocratic governments from shielding themselves behind a legal
veil and escaping individual responsibility for the most horrible of.
crimes, perpetuated on the widest possible scale.
The International Military Tribunal seized this opportunity in part
at least and determined that treaties and international commitments
could not be 'wilfully broken and criminal responsibility avoided merely
because of the absence of a judicial forum. It fixed responsibility upon
the men of government who use public office and commit crimes against
peace, war crimes and crimes against humanity. It identified the Goerings, the Ribbentrops, the Keitels, the Rosenbergs, as men of crime
who performed their criminal activities in the name of the Reich Government, and must be held responsible for their crimes. It decided
once and for all that individuals are subject to international law, that
sovereign states have no "right" to wage aggressive wars, and that
"1See discussion: JF.ssup, A MODERN LAW OF NATIONS (1948), pp 87-93.
"Transcript, Case No. 3. pp. 11008 et seq.
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heads of sovereign states and other political leaders are not immune
8
from criminal responsibility. 3
The IMT trial and judgment were only a step in the development of
international law and in punishing the crimes of German war makers.
Of necessity, it dealt only with the ring leaders, all of whom were men
in the top governmental stratum. As important, or possibly more
important, was the task still remaining when the IMT was dissolved.
To the American tribunals now sitting in Nuremberg and to the zonal
courts of the British, French and Russian governments, had they chosen
to establish courts, were extended the opportunity of defining the
responsibility of industrialists who create and support governments,
arm men illegally, prepare them for aggressive war and commit crimes
against peace for easily discernible motives of self-aggrandizement expressed through individual and corporate power, domination of world
industrial markets, and the seizure of the properties and organizations
of competitors; the field marshals and generals commanding large military forces who passed on obviously criminal military orders received
from higher sources; the Cabinet Ministers in the Foreign Office who
incited Naziphiles throughout the world to commit disloyal acts against
their governments; the judges and lawyers of the Ministry of Justice
who perverted Nazi law in aid of a program of genocide, and utilized the
courts as a weapon in the hands of the tyrant rather than a forum for
the protection of basic moral and legal rights; the medical doctors who
murdered in the interest of the Nazi definition of "science"; and the
goons and gun squadrons who murdered, tortured and looted in support of the Hitler Program. This is the opportunity which beckoned
all the judges, approximately two dozen in number, who came from
many American states to participate in the war crimes program.
The challenge to the judicial skill, courage and imagination of
these jurists was great, but no greater than society's pressing need for
84
international authority to curb the evil impulses of men and nations.
Judicial skill in Nuremberg required a facile adjustment of the commonlaw trained mind to an application of principles of international law.
Imagination was needed to comprehend the needs of men in terms of
international law, to understand the historical threat of uncontrolled sov' IMT Opinion, p. 52:

"That international law imposes both duties and liabilities upon individuals as
well as upon states has long been recognized. In the recent case of Ex parte

Quirin (1942 317 U. S. 1) before the Supreme Court of the United States, per-

sons were charged during the war with landing in the United States for purposes
of spying and sabotage. The late Chief Justice Stone, spealking for the Court,
said: 'From the very beginning of its history this Court has applied the law of
war as including that part of the law of nations which prescribes for the conduct
of war, the status, rights and duties of enemy nations as well as enemy

individuals.'"

JEssup, A MODERN LAW OF NATIONS

(1948), pp. 1-14.
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ereignty and the interdependence of peoples regardless of nationality.
Above all, courage of the highest order, intellectual, moral and personal
courage were required to be possessed by judges who would ignore
national interest and political and economic prejudice in legislating
judicially for all mankind.
Unfortunately, few of the judges have been able to grasp the monumental opportunity afforded them. Of the seven separate opinions
which have been handed down to date, only two display any aggressive
concept of the dynamic implications of international law. These are
the opinions of the Justice Tribunal,8 5 presided over by Judge James
T. Brand of Oregon, and the Flick Tribunal,86 headed by Judge
Charles B. Sears of New York. In the opinions of these two courts,
the lawyer can sense an awareness of the size and implications of the
activities of the accused in terms of personal judgment and in terms of
their meaning for society in general. Beyond this point, however, the
parallel of their activities ceases. While the Justice Tribunal attempted
to make a broad and expansive judicial finding which, if it did not
broaden international law, would at least state the judicial breadth of
existing international law,8 7 the Flick Tribunal, in contrast, set up the
extremely narrow limits of criminality, and kept its legal findings within
the narrowest scope of western national criminal law.88 Whereas Judge
Brand and his associates attempted positively to condemn the activities
"Military Tribunal III, Case.No. 3:
James T. Brand, Presiding (vice Carrington P. .Marshall, ill)
Mallory B. Blair
Justin W. Harding.
"8Military Tribunal IV, Case No. 5:
Charles B. Sears, Presiding
William C. Christianson
Frank N. Richman
Richard D. Dixon, alternate.
" The Justice Tribunal made a careful and detailed analysis of the various
legal points raised by the trial, including its own jurisdiction. Many of its findings
are referred to in this article. Some, like the discussion of "belligerent occupation" and "subjugation" authorizing the Control Council to legislate for Germany,
and not limiting the occupying authority to the rules of the Hague Convention
(cf. Blair, J., dissenting), are not included in this paper. In making most of
its findings, the Tribunal quoted liberally from international law writers, and,
wherever possible, sought to uphold the broad jurisdiction of the courts.
" The Flick Tiribunal appeared to follow a policy of strict construction of
Law No. 10 (see Crimes against Humanity, supra, and Necessity and Superior
Orders, infra), and strict interpretation of facts in favor of the accused to a
point of seeming disaffection for these trials. Thus, on Transcript, p. 10978, the
court said: "To the extent required by Article 10 of ... Ordinance 7 the Tribunal
is bound by the judgment of the IMT ... but we shall draw no implications
therefrom to the prejudice of the defendants against whom the judgment would
not be res judicata except for this Article." The court thereupon proceeded to
draw a succession of implications unnecessarily favorable to the defendants,
among them the Flick's "reluctance" to participate in the slave labor program,
the "clear and present danger" which forced Flick to participate. If nothing else,
Flick and Steinbrinck's support of the SS through the Himmler Circle, for
which this court convicted them, their known power and high position in industrial
circles through RVE and RVK and the industrial trusteeships in the occupied
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of the Nazi judges and prosecutors who assisted the Hitler Government
to carry out their criminal and heinous activities in terms that would
apply not only to Nazi Germany but to all nations, the opinion of Judge
Sears' court frequently reads like a lengthy apology for the Nazi industrialists who built and fed Hitler's war machine before and during
the war, used vast quantities of foreign slave labor and prisoners of
war in their war plants, and coerced Jewish owners of private businesses into making forced sales of their enterprises so that the Flick
Organization could achieve a position of industrial domination in Germany and throughout Europe.8 9 Where the Justice Tribunal took
an aggressive attitude in granting man the protection of international
law which he so desperately needs, the Flick Tribunal's approach is a
negative one, creating an impression that the activities of a sovereign
government in the domestic sphere are completely immune from international scrutiny, and that citizens of a sovereign government who engage in criminal activities dictated by the unlawful policies of that government, are immune from criminal responsibility.9 0
Before proceeding with a detailed review of these cases, a few observations are pertinent. The Nuremberg judges act as court and
jury; they find fact, and express law. Since they are required by Ordinance No. 7 to admit virtually all captured documentary evidence, the
reader can ascertain the facts from which the judges drew their legal
conclusions only through a detailed statement, in the judgment, of the
proof submitted, and a careful analysis of the documents. For this
reason lengthy opinions and judgments have been rendered, but length
has been generally unavoidable in the interests of a full and careful review of the proof. Thus, the judgment in the Medical Case consumed
179 pages of transcript, 9 ' 151 pages in the Pohl Case,92 327 pages in
countries, do not appear consistent with the court's excessive politesse and absurdly
light sentences. The power of Nazi industrialists under the "Leadership Principle" was incomparably greater than that of American industrialists. The
prosecution may have been at fault in not proving this to the court's satisfaction.
1,Transcript, p. 11013---"But it nowhere appears in the judgment that IMT

considered, much less decided, that a person becomes guilty of a crime against
humanity merely by exerting anti-Semitic pressure to procure by purchase or

through state expropriation industrial property owned by Jews."
P. 11017-with reference to meetings of the Himmler Circle, which Flick and
Steinbrinck attended "It may be questioned whether the members of the SS who
attended had any reason more compelling than Himmler's invitation and the opportunity as guests to get an excellent dinner," and
"There is credible evidence that Himmler was a man of dual personality on
the one hand a gentleman with cultural interests and on the other an inhuman
monster."
On p. 11021 the court refers to "...the fearful days of the Third Reich," but
apparently overlooks Flick and his fellow defendants' responsibility for those
fearful days.
90See Superior Orders, infra.
"1Transcript, Case No. 1, pp. 11359-11538.
"Transcript, Case No. 4, pp. 8049-8201.
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the Justice Case, 125 pages in the Hostage Case, and 130 pages in
the Race and Resettlement Case.9 5 The Flick Judgment, however, required only 51 pages.96 The Flick Judgment contains the scantiest review
of the proof submitted by the prosecution despite the fact that, except
for the Justice opinion, its statement of the law purports to be the most
comprehensive.
THE JUsTIcE CASE

In the Justice Case, fifteen judges and lawyers who were members
of the Reich Ministry of Justice, and officials of the People's and Special Courts, were charged with the commission of war crimes and crimes
against humanity under Control Council Law No. 10.97 The gravamen
of the charge alleges that, between September 1939 and April 1945,
the defendants unlawfully, wilfully and knowingly were principals in
and accessories to the commission of atrocities and offenses against
persons and property including murder, torture, illegal imprisonment
and other inhumane acts. For the purpose of creating a reign of terror
to suppress political opposition to the Nazi regime, extraordinary irregular courts were established. 98 Immediately after the acquittal of three
of the four defendants charged with complicity in the Reichstag Fire,
in 1933, the Nazi court system was revised to include Special Courts
(Sondergerichte) and the People's Court (Volksgerichtshof). These
were -established by the Reich Ministry of Justice, which assumed total
control of the administration of justice, including preparation of legislation concerning all branches of law, and control of the courts and
prisons. Special Courts sat in the various territorial subdivisions of
Germany and of the "Protectorate" (Bohemia and Moravia). Their
jurisdiction extended to all "political" cases, as well as to all acts deemed
inimical to the Party, the Government and, after the outbreak of war,
to the continued prosecution of the war. The People's Court became
the court of original and final jurisdiction in cases of "high treason"
and "treason." This court had jurisdiction over the investigation and
prosecution of all cases before it, and there was no appeal from its decisions. It was presided over usually by two Nazi judges and five Party
officials appointed by Hitler from the Elite Guard and the Party Hierarchy. Both the People's and the Special Courts acted in collaboration
with the Gestapo, the SS and the 0KW (Army High Command).
The indictment charges that German nationals and civilians of occupied countries were subjected to criminal abuse of judicial and penal
Transcript,
" Transcript,
:'Transcript,
Transcript,
o Indictment,
VS Id. par. 9.
"

Case
Case
Case
Case
Case

No.
No.
No.
No.
No.

3, pp. 10606-10933.
7, pp. 10419-10544.
8, pp. 5278-5408.
5, pp. 10974-11025.
3.
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processes by the People's Court and Special Courts. The Special
Courts subjected Jews of all nationalities, Poles, Ukranians, Russians
and others indiscriminately classed as "Gypsies" to discriminatory and
special penal laws and trials, and denied them all semblance of judicial
process. All of these persons were arbitrarily designated "asocial"
and by agreement between the Ministry of Justice and the SS were
turned over to the SS and to the Gestapo for "protective custody" in
concentration camps such as Auschwitz and Lublin, where they were
systematically murdered.9 9 The German criminal laws by decree of
the Ministry of Justice broadened the definition of treason to include
passive defeatism, petty misdemeanors and trivial private utterances as
justification for the extermination of Jews and other German nationals
and citizens of the occupied countries. The Justice Ministry, People's
Court and Special Courts implemented the 'unlawful annexation and
occupation of Czechoslovakia, Poland and France by employing summary proceedings and prearranged sentences against such persons and
followed these drumhead trials, Wihich were held a few hours after
service of the indictment, with immediate execution.
The Ministry of Justice participated with the OKW and the Gestapo
in the execution of Hitler's "night and fog" decree, whereby civilians
of occupied territories who had been accused of crimes of resistance
against occupying forces, were spirited away for secret trial by Special
Courts within the Reich. 100 The victims' whereabouts, trial and subsequent disposition were kept completely secret, thus serving a dual purpose of terrorizing their relatives and associates, and making it almost
impossible for a defense to be made. The accused were not informed
of the disposition of their cases, and those who were acquitted or had
served their sentences were handed over by the Justice Ministry to
the Gestapo for "protective custody."
The Ministry of Justice granted immunity and amnesty to Nazi
Party members who committed major crimes against German nationals
and civilians of occupied territories and participated in the theft of Jewish property and in revoking Jewish citizenship, by signing appropriate
decrees which changed the family and inheritance laws and forfeited
Jewish property at death to the Reich with no compensation to the
Jewish heirs.10 1 Through suspension of the criminal process, the Ministry of Justice also participated in Hitler's program of inciting the
German civilian population to murder Allied airmen forced down within
the Reich. All of the foregoing acts were charged as war crimes and
crimes against humanity.
Included among the ten defendants who were convicted of participating in war crimes and crimes against humanity (an eleventh was
"

Id. pars. 10 and 22.

Id. pars. 17 and 29.

'"o1d. pars. 13. and 25.
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convicted of SS membership), were prosecutors of Special and People's
Courts, judges and members of the Ministry of Justice. The defendant
accused of SS membership received a 5 year sentence. Other sentences
included one of 7 years, four of 10 years and four of life
imprisonment.' 0 2
THE FLICK CASE

The Flick indictment, like the Justice, charged Friedrich Flick and
five associates in the management of the Flick Concern with war
crimes and crimes against humanity. Both indictments charged individual defendants with membership in the SS which was declared a
criminal organization by the IMT.
The defendant Flick is described in the indictment as the "principal proprietor, dominating influence, and active head of a large group
of industrial enterprises" (sixteen of which, are listed in an Appendix),
"including coal and iron mines and steel producing and fabricating
plants," collectively called the "Flick Concern."' 0 3 He was a member
of the Praesidum of Reichsvereinigung Kohle and Eisen (RVK and
RVE) which were official bodies for the regulation of the coal and
iron and steel industries, and a member of the "Kleiner Kreis (Small
Circle)," a small group of leaders of the iron, coal and steel industry
which exercised great influence over the industry for many years before
and during the war. He was also a member of the "Circle of Friends"
of Himmler, which gave financial and other support to the SS. His
associate, defendant Steinbrinck, likewise a member of Himmler's
"Circle of Friends," was a leading official of numerous Flick enterprises until 1939, and thereafter was a leading official of Vereinigte
Stahwerke A G (United Steelworks, Inc.).' After France, Holland,
Belgium and Luxembourg had been occupied by Germany, he was
made the Reich government's Plenipotentiary for coal in the western
occupied territories. The other four accused were members of the
Flick Concern.
Count One charges war crimes and crimes against humanity as defined in Law 10 and, specifically, with "enslavement and deportation
to slave labor on a gigantic scale of members of the civilian populations of countries and territories under the' belligerent occupation of,
or otherwise controlled by, Germany; enslavement of concentration
camp inmates including German nationals; and the use of prisoners of
war in war operations and work having a direct relation with war operations, including the manufacture and transportation of armaments and
munitions."' 1° 4 Flick was also charged with participating in slave labor
through RVE which "had wide authority and exercised important
Transcript, Case No. 3, pp. 10934 et seq.
112

"03 Indictment, Case No. 5.

104 Id., par. 1.
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functions with respect to the procurement, allocation, use and treatment
of slave labor and prisoners of war," in that he "participated in the
formulation and execution of repressive and cruel policies designed to
enslave, procure and exploit such labor." 105 Similar charges accompanied Flick's and Steinbrinck's participation in the activities of RVK,
and Steinbrinck was further charged in his position as Plenipotentiary
General for steel, and Plenipotentiary for coal in the western occupied
countries. Defendants were also accused of maintaining inhumayQ
work conditions of shelter, food, pay, health and liberty in their factorie*s; of using armed guards, watch dogs and barbed wire enclosures
to prevent the escape of workers; and of reporting those who did
escape to the Gestapo.
Count Two charged war crimes and crimes against humanity through
"plunder of public and private property, spoilation, and other offenses
against property in countries and territories which came under the
belligerent occupation of Germany in the course of its aggressive
wars." 10 6 The charge continues: "In pursuance of deliberate plans and
policies, the territories occupied by Germany as a result of its aggressive
acts and its aggressive wars were exploited for the German war effort
in a most ruthless way beyond the needs of the army of occupation and
without consideration of the local economy. These plans and policies
were intended not only to strengthen Germany in waging its aggressive
wars, but also to secure the permanent economic domination by Germany of the continent of Europe."
These plans -were accomplished by setting up private industrial concerns which held the properties as "trustees," and temporary administrators, ultimately to be turned over to German concerns. In Russia,
the Reich trustee corporation was called BHO, in France, the Flick
Concern gained trusteeship of the Rombach plants, and in the east of
the Vairogs railroad car plants. Flick and Steinbrinck were also
charged with further participation through their public offices previously mentioned.
Count Three charged crimes against humanity in the "aryanization of properties belonging in whole or in part to Jews." After
Hitler's seizure of power in 1933, "The German Government and
Nazi Party embarked on a program involving threats, pressures and
coercion . ..to force Jews to transfer all or part of their property
7
to non-Jews."'1
Flick and his co-defendants were specifically charged with the
planning and execution of numerous aryanization projects. These included "procurement of sales which were voluntary in form but coercive in character, efforts to extend the general aryanization laws and
0
5Id., par. 3.,
" Id., pars. 8-12.
10" Id., pars. 13-16.
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several types of perversion of governmental authority." These were
carried through by the accused in cooperation with the Army High Command and Goering's Office of The Four Year Plan. During the years
1936 through 1945, extensive brown coal properties and enterprises
in central and southeastern Germany and Czechoslovakia owned by
members of the Petschek family were among those in whose aryanization
the defendants participated.
Count Four charges Flick and Steinbrinck, between 3 January 1933
and April 1945, with committing war crimes and crimes against humanity by supporting the criminal activities of the SS through a group
of German business leaders and SS leaders known as the "Keppler
Circle" and later as the "Friends of Himmler." 08 The Circle was
formed early in 1932 at Hitler's suggestion by his then economic adviser,
Wilhelm Keppler. It met regularly each year with Himmler, Keppler and
other high governmental officials. The Circle's annual contribution for financing the activities of the SS was about one million marks. Flick
and Steinbrinck were each responsible for an annual contribution of
one thousand marks. Steinbrinck, in addition, was a member of the SS,
which is charged in Count Five. 09
The court found Flick and Weiss guilty of using prisoners of war
on war projects under Count One and acquitted the remaining four
defendants. Flick was convicted under Count Two, and four acquitted.
Count Three was dismissed in toto against three defendants. Flick and
Steinbrinck were convicted under Count Four, and Steinbrinck under
Count Five. Flick received a prison sentence of seven years, Steinbrinck five years and Weiss two and one-half years.11o
LEGAL PRINCIPLES

The Flick and Justice Tribunals stated several rules governing procedure and international law which require comment. Findings with
respect to ex post facto, hearsay evidence and affidavits and presumptions and burden of proof in criminal proceedings have been referred to
previously.
The Flick Tribunal, like the Justice, recognized the responsibility of
individuals for breaches of international law, and stated: "The question of responsibility of individuals for" such breaches of international
law as constitute crimes has been widely discussed and is settled in
part by the judgment of IMT. It cannot longer be successfully maintained that international law is concerned only with the actions of
sovereign states and provides no punishment for individuals."' 111
(See Ex parte Quirin, 317 U. S. 1, 63 S. Ct. 2, 87 L. Ed. 3 (1942).)
...Id., .pars. 17-20.

.1.
Transcript,
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Case No. 5, p. 11025.
Transcript, Case No. 5, p. 10980.

2" Id., par. 21.
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The court added that this responsibility of individuals for violation of international law does not devolve only upon officials and agencies of the state, but applies equally to persons holding no public office.
"It is asserted that international law is a matter wholly outside
the work, interest and knowledge of private individuals. The
distinction is unsound. International law, as such, binds every
citizen just as ordinary municipal law. Acts adjudged criminal
when done by an officer of the government are criminal also
when done by a private individual. The guilt differs only in magnitude, not in quality."112
Having approved the theory of individual responsibility for international crimes, the tribunal went on to find, with respect to Count
One, "that on the basis of the proof submitted, it is clear that the
slave labor program had its origin in Reich Governmental circles and
was a governmental program, and that the defendants had no part in
creating or launching this program." 13 The court also found that the
evidence clearly established that laborers procured under Reich regulations, "including voluntary and involuntary foreign and civilian workers, prisoners of war and concentration camp inmates, were employed
in some of the plants of the Flick Concern .. .and that in some of
the Flick enterprises prisoners of war were engaged in work bearing
a direct relation to war operations." The court concluded, however, that
the defendants had no actual control of the administration of the slave
labor program even in their own plants; on the contrary, the program
114
was created by the state and rigorously supervised by the state.
Prisoner of war camps were in charge of the Army, and concentration
and. labor camps were controlled and supervised by the SS, and the
defendants were not desirous of employing foreign labor or prisoners
of war.
"It further appears, however, that they were conscious of the
fact that it was both futile and dangerous to object to the allocation of such labor. It was known that any act that could be
construed as tending to hinder or retard the war economy programs of the Reich would be construed as sabotage and would
be treated with summary and severe penalties, sometimes resulting in the imposition of death sentences. Numerous proclamations and decrees of the Reich kept such threats and penalties
before the people. There were frequent examples of severe
punishment imposed for infractions. Of this all of the defendants were ever conscious."115.
The court considered the provisions of paragraph 2 of Article II
of Law No. 10, and of paragraph 4, subdivision (b) of Article II
which states: "(b) The fact that any person acted pursuant to the
1
""
Id., p. 10981.

I% Ibid.

...
Id., p. 10986.

...
Id., p. 10988.
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order of his government or of a superior does not free him from
the responsibility for a crime, but may be considered in mitigation."' ' I
While "recognizing the criminality of the Reich labor program as
such," the court held that the above noted provision of Law 10 may
not be employed to deprive a defendant of the defense of necessity under
such circumstances as obtained in this case, and acquitted all the defendants under the slave labor count with the exception of Flick and
Weiss, whose criminality was fixed solely because Weiss took an active part in securing an allocation of Russian prisoners of war for use
in the Linke-Hofmann Werke, a plant in the Flick Concern. Flick was
absolved as a member of the RVE and RVK for exerting any influence
or taking any part in the formulation, administration or furtherance of
7
the slave labor program."
DEFENSE OF SUPERIOR ORDERS

The Flick Tribunal cited Wharton's "Criminal Law," Volume I,
Chapters VII and XIII which says:
"Necessity forcing man to do an act justifies him, because no
man can be guilty of a crime without the will and intent in his
mind. When a man is absolutely, by natural necessity, forced,
his will does not go along with the act. Lord Mansfield in
Stratton's Case."" 8
This defense labeled "necessity" is in reality the defense of "superior orders," which is expressly excluded, except in mitigation, by the
Charter and Law No. 10," 9 and with respect to which the Justice and
Hostage Tribunals are in flat disagreement with the Flick Case. In
Case No. 7, the Hostage Tribunal states the following:
"The rule that superior order is not a defense to a criminal act
is a rule of fundamental criminal justice that has been adopted
by civilized nations extensively. It is not disputed that the
municipal law of civilized nations generally sustained the principle at the time the alleged criminal acts were committed. This
being true, it properly
may be declared as an applicable rule of
20
international law'
The greatest compulsion to perform the act ordered by a superior
is unquestionably exercised in the armed forces, where the responsibility
for obeying orders is immediate. The Hostage Tribunal held, nevertheless,
"The general rule is that members of the armed foices are
Id., p. 10992.
Id., p. 10995.
Id., p. 10992.

"
US

'"

...Control Law No. 10, Art. II, par. 4 (b)
"The fact that any person acted pursuant to the order of his government or of
a superior does not free him from responsibility for a crime, but may be considered in mitigation."
. Transcript, Case No. 7, p. 10428.
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bound to obey only the lawful orders of their commanding
officers and they cannot escape criminal liability by obeying a
command which violates international law and outrages fundamental concepts of justice."' 21
In support of this rule, the Hostage court quoted the German Supreme Court of Leipzig in the Llandovery Castle Case (1921), and
went on to state:
"It is true that the foregoing rule compels a commander to
make a choice between possible punishment by his lawless government for the disobedience of the illegal order of his superior
officer, or that of lawful punishment for the crime under the
law of nations. To choose the former in the hope that victory
will cleanse the act of its criminal characteristics manifests only
weakiess of character and adds nothing to the defense."
We concede the serious consequences of the choice especially
by an officer in the army of a dictator. But the rule becomes
one of necessity, for otherwise the opposing army would in many
protection at all against criminal excesses ordered
cases have no 122
by superiors."'
The Tribunal thus repudiated the doctrine formulated by the late
Professor Oppenheim and incorporated by him into the British Manual
of Military Law, 12 3 which was also followed in the U. S. Rules of
Land Warfare (1940), stating:
"The fact that the British and American Armies may have
adopted it for the regulation of their own armies as a matter of
policy, does not have the effect of enthroning it as a rule of
international law. We point out that army regulations are
not a competent source of international law.' 24
It should be noted that these articles of war cited by the Hostage
court enjoy no statutory force and purported only to be a guide to
officers in the execution of their duties. Moreover, there is little authority to support the immunity conferred by them. Among the international law writers, Oppenheim is the sole defender of the plea.
25
Even writers on military law reject the defense.'
The Justice Tribunal took a similar position in a case-in which a
succession of decrees prepared by the Ministry of Justice and directed
by Hitler or Himmler, successively reduced the independence of judges
until death sentences were in fact directed, and in many cases, acquit22 Ibid.
.22 Ibid. p. 10429.
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tals were specifically ordered changed to convictions with the death
penalty. Several judges, rather than enforce these decrees, saw fit to resign under circumstances which placed them in jeopardy at least equal
to the fear of "clear and present danger" which the Flick Tribunal
felt justified Flick's participation in the slave labor program. Nevertheless, the Justice Tribunal took a clear and unequivocal position with
respect to the defense of superior authority. The court cited Article
II, 1 (c) and paragraph 4 (b) of Control Council Law No. 10 and
added:
"The foregoing provisions constitute a sufficient, but not the
entire, answer to the contention of the defendants. The argument that compliance with German law is a defense to the charge
rests on a misconception of the basic theory which supports
our entire proceedings. The Nuremberg tribunals are not German courts. They are not enforcing German law. The charges
are not based on violation by the defendants of German law.
On the contrary, the jurisdiction of this tribunal rests on international authority. It enforces the law as declared by the Charter
and C. C. Law 10, and within the limitations on the power conferred, it enforces international law as superior in authority to
any German statute or decree. It is true, as defendants contend,
that German courts under the Third Reich were required to follow German law (i. e., the expressed will of Hitler) even when
it was contrary to international law. But no such limitation
can be applied to this Tribunal. Here we have the paramount
substantive law, plus a Tribunal authorized and required to apply
it notwithstanding the inconsistent provisions of German local
law. The very essence of the prosecution case is Jhat the laws,
the Hitlerian decrees and the Draconic, corrupt, and perverted
Nazi judicial system themselves constituted the substance of war
crimes and crimes against humanity and that participation in
the enactment and enforcement of them amounts to complicity
in crime. We have pointed out that governmental participation
is a material element of the crime against humanity. Only when
official organs of sovereignty participated in atrocities and persecutions did those crimes assume international proportions. It
can scarcely be said that governmental participation, the proof
of which is necessary for conviction, can also be a defense to
26
the charge.'
In the face of the foregoing, the Flick court's finding that "necessity" required the Flick defendants' participation in the slave labor
program appears to be completely unsound, and the finding of "clear
and present danger," based only on the known facts about the Nazi police state, seems excessively charitable to the accused.
CONCLUSION

These Nuremberg Tribunals have made a not inconsiderable contribution to international law. Much remains to be done by the triJudgment, Case No. 3, p. 36.
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bunals hearing the four cases still on trial. There is opportunity and
acute need for a clearer definition of preparing, planning, initiating and.
waging wars of aggression, and committing crimes against peace. There
is equally pressing need for a judicial holding with respect to crimes
against humanity committed against its nationals by a sovereign government. The Farben, Krupp, Ministry and Military Cases now being
heard afford American judges one last opportunity to remind statesmen, political leaders, and men with unrestrained appetite for power of
the criminal responsibilities for committing crimes against peace.

